UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________ x

In re: 1Initial Public Offering :

Securities Litigation : OPINION AND ORDER
21 MC 92 (SAS)

This Document Relates To:

All Cases

___________________________________ x

SHIRA A. SCHEINDLIN, U.S.D.J.:

The question addressed here, in what appears to be a
matter of first inpression, is whether Wells subm ssions to the
Securities and Exchange Comm ssion are discoverable in subsequent
civil litigation. Ten years ago, the United States Court of
Appeal s for the Second Circuit held that Wells subm ssions are

not entitled to work product protection.! Their discoverability

! See Inre Steinhardt Partners, L.P., 9 F.3d 230, 236
(2d Cir. 1993) (“At the time of the subm ssion of the nmenorandum
to the [SEC s] Enforcenment Division, the SEC and Stei nhardt stood
in an adversarial position. Steinhardt’s voluntary subm ssion of
t he nmenorandumto the Enforcenent Division waived the protections
of the work product doctrine as to subsequent civil litigants
seeki ng the nenorandum from Steinhardt.”). Al though the Court of
Appeal s expressly declined to characterize the nmenorandum at
issue in Steinhardt as a Wells submi ssion, id. at 232, the
description of the nmenorandum makes clear that Steinhardt’s
hol ding applies with full force to Wells subm ssions. |In any
event, the defendants in the instant case do not assert work
product protection. See 10/10/03 Letter from Robert B. MCaw,
counsel to Underwriter Defendants, to the Court (“MCaw Ltr.”) at
3 n.4 (“Steinhardt Partners turned on the validity of an asserted
wor k product protection for a Wells Subm ssion. The Underwiter
Def endants, however, do not rely on that argunent here.”).
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has not been addressed since then. For the reasons di scussed
bel ow, | conclude that Wells subm ssions are not protected from
di scovery nerely because they may contain an offer of settlenent.
I. BACKGROUND

A. The Wells Process

Since 1973, the SEC has permtted targets of its

i nvestigations to file “Wells subm ssions” -- so naned because
New York | awer John A. Wells chaired the SEC Advi sory Conmittee
on Enforcenent Policies and Practices that initially recommended

the practice? -- to respond to contenpl ated charges:?

2 The ot her nenbers of the “Wells Comm ttee” were forner
SEC Chai rman Manuel F. Cohen and fornmer SEC Conm ssioner Ral ph H
Denmler. See Arthur F. Mat hews, Effective Defense of SEC
| nvestigations: Laying the Foundation for Successful D sposition
of Subsequent CGivil, Administrative and Crimnal Proceedings, 24
Enory L.J. 567, 618 n.172 (1975). The current Wells process
originated froman internal SEC nenorandumthree years earlier,
whi ch requested that “[i]n regard to both adm nistrative
proceedi ngs and injunctive actions, . . . the staff’s nmenoranda
to the Commi ssion recomendi ng the particular action set forth
separately any argunents or contentions as to either the facts or
the law involved in the case which have been advanced by the
prospective respondents and which countervail those made by the
staff. . . .” Menmorandum fromthe Comm ssion, to Al Division
Directors and Ofice Heads, re Procedures Followed in the
Institution of Enforcenment Proceedings (Sept. 1, 1970) (reprinted
in SEC v. National Student Mtg. Corp., 68 F.R D. 157, 166
(D.D.C. 1975)).

8 See Conmencenent of Enforcenent Proceedi ngs and

Term nation of Staff Investigations, SEC Securities Act Rel ease
No. 5310 (Feb. 28, 1973), available at 1973 W 149252. The SEC
found authority for the Wells procedure in section 21(a) of the
Securities Exchange Act, see id. at n.2, which provides: “The
Comm ssion may, in its discretion, make such investigations as it
deens necessary to determ ne whet her any person has viol ated or
I's about to violate any provision of this title or any rule or
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Persons who beconme involved in prelimnary or
formal investigations may, on their owmn initiative,
submt a witten statement to the Conmm ssion
setting forth their interests and position in
regard to the subject matter of the investigation.
.o In the event a recommendation for the
commencenent of an enforcenment proceeding 1is

presented by the staff, any submissions by
interested persons wll be forwarded to the
Conmi ssi on in conjunction wth the staff

menor andum *
Prior to 1973, the Commi ssion only advised prospective targets of
potential charges and the opportunity to file a witten
subm ssi on when defense counsel requested notice.® As a result,
veterans of the regulatory process filed witten rebuttals to
cont enpl at ed charges whil e neophyte counsel never realized that
they had the opportunity to present their client’s position to
t he Conmi ssi on before chargi ng decisions were nade.® The Wlls
process was i nplenmented so that the Conmm ssion would have the

opportunity to hear a defendant’s argunents before deciding

regul ati on thereunder, and nmay require or permt any person to
file wwth it a statenent in witing, under oath or otherw se as

t he Conmi ssion shall determine, as to all facts and circunstances
concerning the matter to be investigated.” 15 U S.C. §
78u(a)(1). See also 15 U . S. C. § 77t(a) (anal ogous provision of
the Securities Act).

4 17 C.F.R § 202.5(c).

° See Mat hews, Effective Defense at 620.

6 As the Wlls Conmittee noted, as “a practical matter,
only experienced practitioners who are aware of the opportunity
to present their client’s side of the case have nade general use
of these procedures.” 1d. (quoting Report of the Securities and
Exchange Conmi ssion’s Advisory Conmittee on Enforcenent Policies
and Practices (SEC June 1, 1972)).
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whet her to go forward with enforcenent proceedings, in every

case.

The Wells process is relatively straightforward.
Targets of SEC investigations are notified whenever the
Enf orcenent Division staff decides, even prelimnarily, to
recomrend charges.’ The staff typically identifies the
provi sions of the federal securities lawthat it intends to
charge, the forumin which the enforcenent action will proceed
(e.qg., district court or admnistrative action), and the reli ef
it intends to seek.® Defense counsel then often request a “Wells
nmeeting,” at which the staff presents a nore detail ed account of
its case: their view of the relevant facts, the applicable | aw,
and their theory of any violations. The Wells neeting is less a
forum for defense counsel to obtain discovery of the Comm ssion’s
case than it is a dialogue in which defense counsel can
appreci ate whether there are any issues -- factual, |egal, or

otherwise -- that nmay affect the Commi ssion’s deliberative

7 See Gary G Lynch & Katherine M Choo, Wlls
Submi ssions: Effective Representation Follow ng the Conpletion
of the Staff’'s Investigation, 703 PLI/Corp 373, 381 (Advanced
Securities Law Wrkshop 1990). “Exceptions to this general rule
usual ly occur in situations where the staff intends to seek a
tenporary restraining order to prevent dissipation or renoval of
assets, or to seek other energency relief which would be
i nperiled by giving advance notice to the prospective defendant
or respondent.” Id.

8 See id.



process.® The target may then file its Wells subm ssion.
B. The Commission’s Investigation and the Instant Dispute
On Decenber 6 and 7, 2000, the Wall Street Journal ran
a series of reports charging that investnent banks required their
custoners to buy shares of stock in the aftermarket as a
condition of receiving initial public offering stock allocations
-- a practice knowmn as “laddering.”'® The SEC, along with the
United States Attorney’s office in this District, commenced
i nvestigations into I PO all ocation and | PO comr ssion practices
at about the sane tine these reports were published. !
The Comm ssion served subpoenas on a nunber of
i nvest ment banks seeking information about the banks’
underwiting practices, how they priced and all ocated offerings,
and their conm ssions. The SEC eventually sent Wl Ils notices,?*?

advi sing certain of the investnent banks that it was considering

° See id. at 381-82.

10 Susan Pulliam & Randall Smith, Trying to Avoid the
Fl i ppers, Wall St. J., Dec. 6, 2000, at Al; Susan Pulliam &
Randall Smth, U.S. Probes Inflated Conm ssions for Hot |PGCs,
vall St. J., Dec. 7, 2000, at C1.

1 See Pulliam & Smith, U.S. Probes |Inflated Conm ssions.

12 My description of the SEC s investigation in these
cases is intentionally vague because it is drawn fromthe
Underwiters’ Wells subm ssions, which have been submtted for
the Court’s in canera review. Because these subm ssions contain
highly sensitive information, | provide only that background
i nformati on necessary for an understandi ng of the instant
di spute. In any case, the investigation of each Underwiter was
different, and the facts peculiar to each one are uni nportant.
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charges of, anong other things, section 10(b) of the Securities
Act of 1933 and Rule 10b-5 promul gated thereunder?®® -- the
securities laws’ catch-all fraud provision. |In short, the

Comm ssion all eged that the banks had induced their custoners to
agree to purchase afternmarket shares of securities in return for
all ocations of the IPCs, with the intent of mani pul ating the

mar ket for those securities.

Approxi mately one nonth after the Wall Street Journal
articles were published, the first conplaint in this action was
filed.* The allegations in these actions have been exhaustively
described in the Court’s previous opinions, famliarity with
whi ch is assuned.' For purposes of this Opinion, it is enough
to note that these cases allege essentially the sane conduct that
the SEC was investigating. Plaintiffs are now seeking discovery
of the Underwiters’ Wells subm ssions. By Oder dated Cctober
22, 2003, the Court undertook an in canera review of the

submi ssi ons. '©

13 See 15 U.S.C. § 78j(b); 17 C.F.R § 240. 10b-5.

14 See Makaron v. VA Linux Sys., Inc., 01 Cv. 242 (filed
Jan. 11, 2001).

15 See Inre Initial Public Ofering Sec. Litig., 241 F
Supp. 2d 281 (S.D.N. Y. 2003).

16 See Order, Inre Initial Public Ofering Sec. Litiag.,
No. 21 MC 92 (S.D.N. Y. Cct. 22, 2003).
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II. DISCUSSION

The Underwiters contend that Wells subm ssions are
settlement materials, discovery of which requires a
“particul ari zed showi ng of relevance that Plaintiffs cannot
satisfy.”! Neither of these contentions are correct. Wells
subm ssions are not -- or at least, not intrinsically --
settlenent materials. And in any case, the discovery of
settlement materials is not governed by a different standard than
ot her docunents under the Federal Rules of G vil Procedure.
Because plaintiffs have made the m nimal showi ng of rel evance
requi red under the Rules, they are entitled to discovery of the
Vel | s Subm ssi ons.
A. Wells Submissions Are Not Settlement Materials

Def ense attorneys have many reasons for filing a Wlls
subm ssi on, including persuading the Enforcenent Division staff:
(1) not to recommend an enforcenent action; and (2) to drop
certain charges, change the forumfor the enforcenent action, or
request different relief. Even if the staff does reconmend an
enforcenment action, a Wells subm ssion may be used to persuade
the Comm ssion (1) to reject the staff’s recommendation; or (2)
to settle the case on ternms nore favorable to the client than

t hose recomended by the staff.?®

17 McCaw Ltr. at 3.

18 See Lynch & Choo, Effective Representation, at 383.
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The Conmi ssion, however, has been unequivocal in its
view of the purpose of Wells subm ssions:

Where a di sagreenent exists between the staff and a
prospective respondent or defendant as to factual

matters, it is likely that this can be resolved in
an orderly manner only through [litigation.
Mor eover, the Conmission is not in a position to,
in effect, adjudicate issues of fact before the
proceedi ng has been commenced and the evidence
placed in the record. In addition, where a
proposed adm ni strative proceeding is involved, the
Comm ssion wi shes to avoid the possible danger of
appar ent prej udgnent involved in considering
conflicting contentions, especially as to factua

matters, before the case cones to the Conm ssion
for decision. Consequently, subm ssions by
prospective defendants or respondents will normally
prove nost useful in connection with questions of
policy, and on occasion, questions of |aw, bearing
upon the question of whether a proceedi ng should be
initiated, together with considerations relevant to
a particular prospective defendant or respondent
whi ch m ght not otherw se be brought clearly to the
Commi ssion’s attention.”?'®

Nonet hel ess, sophisticated counsel will use Wl ls subm ssions as
an opportunity to present the target’s view of the facts, as wel
as the law.?®° More inportantly for purposes of this Opinion,

counsel also often use Wells subm ssions as an opportunity to

19 Securities Act Rel ease No. 5310, available at 1973 W
149252, at *2 (enphasis added).

20 See Lynch & Choo, Effective Representation, at 379
(“[T] he above reconmmendati ons shoul d not be followed by counsel.
VWiile it is always hel pful to discuss policy or lawif there are
sound argunents which can be asserted, generally the prospective
defendant’ s or respondent’s version of the facts should be set
forth and, where appropriate, the evidence supporting the
asserted version of the facts should be discussed.”).
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present an explicit offer of settlenment with the Conm ssion.?!

Ofers of settlenent, however, are not intrinsically
part of Wells subm ssions, which were intended to be “nmenoranda
to the SEC presenting argunents why an enforcenent proceeding
shoul d not be brought.”?2 To the extent that a respondent nay
make a settlenment offer, that offer is typically clearly

identified and thus easily severable fromthe remai nder of the

21 See Mat hews, Effective Defense, at 623 (“It may be
useful to prepare a Wlls Committee subm ssion containing a
tailor-made offer of settlement to a particular type of
enforcement action, and the reasons why it would be in the public
interest for the Comm ssion to dispose of the case in that
manner.”). Notw thstandi ng the Conm ssion’s reconmendation that
Wel |'s subm ssions focus on whet her charges should be initiated,
SEC policy permits offers of settlenent at any point during or
after an investigation. See 17 CF.R 8 202.5(f) (authorizing
SEC staff to “discuss with persons involved [in the Wlls
process] the disposition of such nmatters by consent, by
settlenent, or in sone other manner.”); see also id. § 201. 240
(“Any person who is notified that a proceeding may or will be
i nstituted against himor her, or any party to a proceedi ng
al ready instituted, may, at any tine, propose in witing an offer
of settlenent.”).

22 In re Towers Fin. Corp. Noteholders Litig., No. 93 Cv.
0810, 1995 W. 571888, at *10 n.10 (S.D.N. Y. Sept. 20, 1995)
(quoting SEC v. Forma, 117 F.R D. 516, 519 (S.D.N. Y. 1987)). See
al so Kenneth B. Wner & Samuel J. Wner, Effective Representation
in the SEC Wlls Process, 34 Rev. Sec. & Commodities Reg. 59, 60
(2001) (stating that the Wells process is “the nost critical
phase in an SEC i nvestigation” because it “provides a val uabl e
opportunity to persuade the Staff or the Conm ssion that the
Staff’s understanding of the matter is either incorrect or
i nconpl ete and that the indicated enforcenent action should not
be instituted.”); Lewis B. Merrifield Ill, Investigations by the
Securities and Exchange Conmm ssion, 32 Bus. Law. 1583, 1624
(1977) (“The preparation of the Wlls’ Commttee Subm ssion is
crucial. It is the last clear change to avoid tine-consum ng and
debilitating formal proceedings.”).
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submi ssion.? In short, Wells subm ssions are not in thensel ves
settlement material, although they nmay sonetines contain offers
of settlenent.?

The above description of Wells subm ssions was
confirmed by nmy in canera review of the submi ssions in this case.
| exam ned each Wells subm ssion, including reading several in
their entirety. Each consisted primarily of an argunent as to
why the particul ar bank should not be charged in an enforcenent
proceedi ng. Al though sonme of the subm ssions may al so propose
settlenment terns, no subm ssion is exclusively a settl enent
of fer.

B. The Scope of Discovery Permitted by Rule 26(b) (1) Is Not
Limited by Federal Rule of Evidence 408

Even supposing that Wells subm ssions are offers of
conprom se, this should not affect their discoverability. The
only federal rule addressing settlenment materials is Federal Rule
of Evidence 408, “Conprom ses and Ofers to Conprom se”:

Evi dence of (1) furnishing or offering or prom sing
to furnish, or (2) accepting or offering or

23 See Joshua A. Naftalis, Note, “Wlls Subm ssions” to
the SEC as Ofers of Settlenent Under Federal Rule of Evidence
408 and their Protection From Third-Party Di scovery, 102 Col um
L. Rev. 1912, 1925 (2002).

24 The argunent to the contrary is advanced in Naftalis,
“Wells Subm ssions” to the SEC as O fers of Settlenent. See also
In re Allied Stores Corp., SEC Rel ease No. APR-293 (Mar. 21,
1988), available at 1988 W. 357006 (Adm nistrative Law Judge
hol ding that Wells subm ssions are inadm ssible in an enforcenent
proceedi ng because they are settlenent nmaterials).
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prom sing to accept, a valuable consideration in
conprom sing or attenpting to conpromse a claim
whi ch was di sputed as to either validity or anount,

is not adnissible to prove liability for or
invalidity of the claimor its ambunt. Evidence of
conduct or statenments made in conprom se

negotiations is |ikew se not adm ssible. This rule

does not require the exclusion of any evidence

otherwise discoverable nerely because it s

presented in the course of conprom se negoti ati ons.

This rule al so does not require exclusion when the

evidence is offered for another purpose, such as

proving bias or prejudice of a witness, negativing

a contention of undue delay, or proving an effort

to obstruct a crim nal i nvestigation or

prosecution. #®
The rul e says not hi ng about whether offers of conprom se are
di scoverable; it speaks only to their admssibility. Mre
inmportantly, the bar on adm ssion of settlenent materials is not
absolute. Though offers of settlenent are inadm ssible as direct
evidence of liability or damages, they may be admtted for a
vari ety of other purposes, such as to inpeach a wtness.

Thi s makes perfect sense. An “offer may be notivated
by a desire for peace rather than from any concessi on of weakness
of position.”?® |n other words, just because a party agrees to
settle does not nean that it is actually liable; simlarly, just
because it agrees to settle for a certain anount does not nean

t hat amount represents the actual value of the clains.?

25 Fed. R Evid. 408 (enphasis added).
26 Fed. R Evid. 408, Advisory Comittee Note.

27 It is helpful to recall that the original purpose of
Rul e 408 was to codify the comon |aw bar on litigants using
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Wiile Rule 408 is the only federal rule to address
settlenment material, it is a rule governing the admssibility of
evi dence, not the discovery of relevant information prior to
trial. Federal Rule of G vil Procedure 26, which does govern
di scovery, is quite broad and permts

di scovery regarding any matter, not privileged,
that is relevant to the claim or defense of any

party. . . . For good cause, the court nay order
di scovery of any matter relevant to the subject
matter involved in the action. Rel evant

i nformati on need not be admi ssible at the trial if

t he di scovery appears reasonably calculated to | ead

to the discovery of adm ssible evidence. ?®
Two points are noteworthy. First, Rule 26 requires only a
showi ng of relevance in order to obtain discovery. Second, the
Rul e specifically permts discovery of inadm ssible information,
so long as that information may | ead to the discovery of

adm ssi bl e evidence. Thus, adm ssibility is not a prerequisite

to discoverability, and the scope of relevance under Rule 26 is

offers of settlenment as evidence of liability in that action.

See I nsurance Cos. v. Wides, 81 U. S (14 wall.) 375, 381 (1872)
(“A conprom se proposed or accepted is not evidence of an

adm ssion of the anobunt of the debt.”); see also West v. Smith,
101 U. S. 263, 272-73 (1879) (holding that a nere offer of
conprom se cannot prejudice the rights of plaintiff); Hone |Ins.
Co. v. Baltinore Warehouse Co., 93 U. S. 527, 548 (1876) (holding
that an offer of conprom se by defendant’s agent is not

adm ssible). For exanple, a plaintiff could not argue to a jury
that the defendant was |iable by virtue of the fact that the

def endant nmade an offer to settle the very case being tried. Nor
could a defendant argue that a plaintiff’s danages are limted
because she offered to settle for an amount | ess than what she is
seeking fromthe jury.

28 Fed. R Civ. P. 26(b)(1).
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br oader than under the Rul es of Evidence.?®

This is not nerely a matter of academ c interest. Rule
408 is a rule of relevance,?®* and the Advisory Commttee’'s Note
makes cl ear that evidence of an offer of settlenment “is

irrelevant,” at |east as direct evidence of liability or
damages.?*! If the limts of relevance in the discovery and
evidentiary contexts were coterm nous, then offers of settlenent
woul d be, by definition, inmmune fromdiscovery. Because the
standards of relevance are different, however, Rule 408 does not
bar di scovery of offers of settlenment under Rule 26, so |long as
the settlenent material may reasonably |lead to the discovery of

adm ssi bl e evi dence.

Di scovery of settlement naterials is perm ssible for

29 Conpare Fed. R Civ. P. 26(b)(1) (defining relevant
evi dence to include inadm ssible evidence) with Fed. R Evid. 402
(defining relevance as a prerequisite to admssibility). Indeed,
“rel evance” is an expansive concept, and may have very different
meanings in different contexts. See, e.g., Residential Funding
Corp. v. DeCeorge Fin. Corp., 306 F.3d 99, 108-09 (2d Cr. 2002)
(“Al though we have stated that, to obtain an adverse inference
instruction, a party nust establish that the unavail abl e evi dence
is ‘relevant’ to its clains or defenses, our cases nake clear
that ‘relevant’ in this context neans sonething nore than
sufficiently probative to satisfy Rule 401 of the Federal Rules
of Evidence. Rather, the party seeking an adverse inference nust
adduce sufficient evidence fromwhich a reasonable trier of fact
could infer that ‘the destroyed or unavail abl e evi dence woul d
have been of the nature alleged by the party affected by its
destruction.’””) (citations, footnote, and alterations omtted).

30 Rule 408 falls within Article IV of the Rul es of
Evi dence, titled “Relevance and its Limts.”

31 Fed. R Evid. 408, Advisory Comittee Note.
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anot her reason. Rule 408 contains an explicit exception to its
bar on the adm ssibility of settlenment materials when those
materials are being used for sone purpose other than as direct
proof of liability or damages. Thus, settlenent materials are
adm ssible -- and so, discoverable -- if they bear on those
collateral matters.*

Accordingly, Wells subm ssions, regardl ess of whether
they contain settlenent materials under Rule 408, are
di scoverable so long as they (1) are adm ssi ble, because they are
relevant to a claimor defense,® or (2) will reasonably lead to
t he di scovery of adm ssible evidence. 3

Nonet hel ess, a nunber of courts have held that

32 See, e.qg., ABF Capital Mynt. V. Askin Capital Mnt.
No. 95 Civ. 8905, 2000 W. 191698, at *2 (S.D.N. Y. Feb. 10, 2000)
(stating that settlenment material is discoverable when it is
relevant to “the settling parties’ bias, interest, or
prejudice”); Tribune Co. v. Purcigliotti, No. 93 Cv. 7222, 1996
WL 337277, at *2 (S.D.N. Y. June 19, 1996) (permtting discovery
of “settlenent-related docunents primarily for their inpeachnent
val ue”).

33 O course, consistent with Rule 408, a party nmay not
argue that a Wells subm ssion is relevant by virtue of the fact
that an offer of settlenment contained therein is itself evidence
of liability or damages.

34 Not ably, this result is consistent with the SEC s
position regarding Wlls subm ssions, nanely, that they “may be
used as evidence in subsequent proceedi ngs for inpeachnment or
corroborative purposes or as adm ssions by a party opponent.”
WIlliam R MLucas et al., A Practitioner’s Guide to the SEC s
| nvestigative and Enforcenent Process, 70 Tenple L. Rev. 53, 115
(1997). See also Allied Stores Corp., 1988 W. 357006 (SEC
arguing for the adm ssibility of Wells subm ssions in an
enf orcenment proceedi ngs).
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settlement materials require a particularized show ng of
rel evance before they may be di scovered.®* The hei ghtened
requirenent is typically justified by policy concerns:
Gven the strong public policy of favoring
settlenments and t he congressional intent to further
that policy by insulating the bargaining table from
unnecessary intrusions, we think the better rule is
to require sone particularized showing of a
l'i kel i hood that adm ssible evidence wll be
generated by the dissemnation of the ternms of a
settl enment agreenent. 3
This is certainly an inportant policy, and one that Congress was
m ndf ul of when Rule 408 was pronul gated.?® Yet even in those
cases that require a heightened showing -- and there are at | east

as nany that do not® -- this public policy has only justified a

35 See, e.qg., SEC v. Thrasher, No. 92 Cv. 6987, 1996 W
94533, at *2 (S.D.N. Y. Feb. 27, 1996); Mutsushita Elecs. Corp. v.

Loral Corp., No. 92 Gv. 5461, 1995 W 527640, at *4 (S.D.N.Y.
Sept. 7, 1995); Riddell Sports, Inc. v. Brooks, No. 92 Cv. 7851,
1995 W 20260, at *1 (S.D.N. Y. Jan. 19, 1995); Morse/D esel, Inc.

v. Fidelity & Deposit Co., 122 F.R D. 447, 451 (S.D.N. Y. 1988).
No court has so held in the particular context of Wlls
subm ssi ons.

36 Bottaro v. Hatton Assocs., 96 F.R D. 158, 160 (E.D.N.Y.
1982) .

37 The Advisory Conmittee’s Note to Rule 408 expl ains that
a “consistently inpressive ground [for exclusion of settlenent
materials] is pronotion of the public policy favoring the
conprom se and settlenent of disputes.” Fed. R Evid. 408,
Advi sory Conmmittee Note.

38 See, e.q., Johnson Matthey, Inc. v. Research Corp., No.
01 Gv. 8115, 2003 U. S. Dist. LEXIS 11422, at *7 (S.D.N. Y. June
12, 2003); Giffin v. Mashariki, No. 96 Gv. 6400, 1997 W
756914, at *1 (S.D.N. Y. Dec. 8, 1997); Salgado v. Qub Quarters,
Inc., No. 96 Cv. 383, 1997 WL 269509, at *1 (S.D.N. Y. My 20,
1997); SEC v. Downe, No. 92 G v. 4092, 1994 W 23141, at *6
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“nodest presunption agai nst disclosure.”® But the Federal Rules
of Civil Procedure do not permt even this “nodest presunption”;
they permit the discovery of “any matter . . . that is
relevant.”% Thus, if settlenment material is to be shielded from
di scovery, it nust find protection from some provision other than
Rul e 26(b).*

C. The Underwriters’ Wells Submissions Are Relevant and
Therefore Discoverable

The only question that renmains, then, is whether the

Underwiters’ Wells subm ssions are relevant to any of the clains

(S.D.N Y. Jan. 27, 1994).
39 Thrasher, 1996 W. 94533, at *2.
40 Fed. R Cv. P. 26(b)(1) (enphasis added).

41 For exanple, settlenent material could be shielded from
di scovery via a protective order. See Fed. R Cv. P. 26(c)
(permtting a court to order that “discovery not be had” if it
woul d cause annoyance or enbarrassnment or be unduly burdensone or
oppressive). Sone courts, for exanple, have worried that
permtting discovery of settlement material mght jeopardize
ongoi ng settl enent discussions; in such a case, producing the
settlement offer could pose an undue burden on the parties. Cf.
United States v. Anmerican Soc’y of Conposers, Authors &
Publ i shers, No. Gv. 13-95, 1996 W. 157523, at *3 (S.D.N. Y. Apr.
3, 1996) (holding that a hei ghtened showi ng of relevance is
required only when settlenent tal ks are ongoing, for fear that
di scovery could chill those ongoing negotiations). A protective
order mght also be warranted in the case of “true” settl enent
offers -- docunents that serve no purpose other than conveying an
of fer to conprom se -- because their discovery could, in certain
cases, be “enbarrassing.” Fed. R Cv. P. 26(c).

In any case, and in apparent recognition of the fact
t hat di scovery of the Wells subm ssions at issue here poses
nei t her undue burden nor a risk of enbarrassnent or annoyance,
Underwiters have not noved for a protective order.
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or defenses in these actions. There can be no serious doubt that
they are. Underwiters’ only argunment to the contrary is that

“production of Wells Subm ssions may well |ead to rediscovery of

docunents al ready produced.”** But if it is true that the Wells
subm ssi ons contain nothing but duplicative discovery, it is
uncl ear why defendants object to their production. |ndeed,
production of the Wells subm ssions woul d be absolutely no burden
to Underwriters, who have already produced themto the Court.
That being so, the Wells subm ssions’ alleged redundancy is of no
nonent .

The inportant point is that these Wells subm ssions

were drafted precisely to address, and rebut, the same charges

that plaintiffs raise here. |In particular, plaintiffs point out
-- and the Court’s in canmera review confirms -- that the Wlls
subnmi ssions are relevant to: “(i) how the defendants all ocated

| PO shares; (ii) the participation of senior managenent in the
al l ocation practices; (iii) the awareness of senior managenent
with respect to those practices and what, if anything,

def endants’ conpliance personnel did in response to such

know edge; and (iv) the [alleged] unlawful quid pro quo extracted

42 McCaw Ltr. at 5 (enphasis in original). Underwiters
al so assert that “production of Wells Subm ssions woul d provide
Plaintiffs with a detailed account of the Underwiter Defendants’
l[itigation strategy. . . .” [1d. But this is nothing nore than a
wor k product objection, which the Second Crcuit has already
clearly held is inapplicable to Wlls Subm ssions. See
Steinhardt, 9 F.3d at 236
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by the defendants in return for | PO allocations.”*
IV. CONCLUSION

For the foregoing reasons, Underwiters are ordered to
produce their Wlls submissions to plaintiffs on or before
January 20, 2004. Any disputes that nay arise fromthis
production are referred to Professor Dan Capra, the Court-

appoi nted di scovery nmaster.*

SO ORDERED

Shira A. Scheindlin

U S.D.J.
Dat ed: New Yor k, New York
Decenber 24, 2003
43 10/ 14/ 03 Letter from Robert A Wallner, |iaison counsel
for plaintiffs, to the Court at 3.
a4 For exanple, there may be an issue as to redacting

irrelevant material, see McCaw Ltr. at 5 n.8, or the need for
confidentiality as to some or all of the subm ssions, see id. at
6 n.9.
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